INTRODUCTION
In unpublished teaching materials that would come to represent, for later generations, a near-canonical encapsulation of mid-twentieth-centuryand Sacks's thought, 7 famously urged courts to "identify legal rights and duties, so far as possible, on the assumption that they were all created by a single author-the community personified-expressing a coherent conception of justice and fairness." 8 However, the sheer intellectual dominance of the coherence ideal is perhaps best demonstrated by Justice Antonin Scalia. Scalia-the fiercest modern proponent of a formalist alternative to Legal Process Theory 9 -has embraced the judicial duty to "make sense rather than nonsense out of the corpus juris" by construing ambiguous statutory language so as to fit "most logically and comfortably into the body of both previously and subsequently enacted law." 10 The impulse toward coherence runs deep.
One domain that has been profoundly influenced by the coherence ideal is the set of doctrines that determine when legislatively enacted rules are taken to have superseded previously existing legal rules. 11 When Congress enacts a new set of legal rules but remains silent regarding the effect of its handiwork on preexisting bodies of law, it falls to courts to determine the extent to which the new rules trump the old. And courts have articulated a set of standards to aid them in interpreting Congress's silence on this point. To determine implied congressional preemption of state law, the Court has developed a set of legal standards that, this Article argues, are reasonably well adapted to faithfully determining congressional intent, as expressed by text in context. But the doctrinal tests that the Court has developed to govern the other two primary areas of supersession diverge from the preemption paradigm. The standards for determining whether Congress has impliedly repealed previous federal legislation are significantly more demanding than preemption doctrine, and the standards governing displacement of federal common law are significantly less so.
This divergence in the Court's supersession doctrine demands explanation for intrinsic, practical reasons; questions concerning congressional 7 (describing textualism as a reaction against legal process theory). In many ways, however, the textualist theory articulated by Justice Scalia has remained within the basic presuppositions of legal process theory. See Eskridge & Frickey, supra note 7, at cxxviii n.332 (noting similarities).
10 W. Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 100-01 (1991) . 11 This domain is comprised of rules for resolving conflicts between two lawmakers (or, in the case of repeal, two instantiations of the notionally same lawmaker), one of which is more authoritative than the other. Another body of rules, for resolving conflicts between equally authoritative lawmakers, comprises the complex set of doctrines known as conflicts of laws. This Article will not be concerned with this second set of rules.
supersession of preexisting legal norms make up an increasingly important part of the federal docket. However, the divergence deserves attention for another, deeper reason: it raises fundamental questions about the appropriate role of the coherence ideal. Below, I argue that the divergence of the Court's three supersession 12 doctrines is in large part explained by the tension between two models of the judicial role: the fidelity model and the coherence model. While the current preemption framework is largely consistent with the judiciary's usual role in cases of statutory interpretation-that of Congress's faithful agent-courts have been led both to undervalue Congress's intent to impliedly repeal legislation and to place a thumb on the scale in favor of displacement of federal common law out of a desire to make the total body of law fit together as harmoniously as possible.
This Article argues that the coherence ideal fails to justify the courts' departure from their presumptive duty to faithfully carry out Congress's will. Coherence fails as a justification because it is inconsistent with the central feature of lawmaking in a modern democracy: the importance of compromise. As citizens of the United States, we disagree persistently and sometimes stridently over the appropriate priority among basic values, and we act together when our value systems come apart only by striking particular compromises, one by one. In a society marked by what John Rawls termed "reasonable pluralism," 13 this process of mutual compromise is what enables collective social action; but the overall pattern of compromises that results is unlikely to exhibit global normative coherence precisely because it is made up of the bargains struck in the face of disagreement between basic value systems. Accordingly, when they impose coherence on the body of law, judges unravel the very compromises that allowed Congress to act.
Such unraveling is pernicious in two ways. Looking back, disrespecting the compromises embedded in the law disrespects the citizens and representatives who were willing to set aside some of their own views in the name of working together as a society; looking forward, refusal to honor such compromises gums up the process that enables legislation to move forward in a pluralistic society, making future collective action harder to achieve. Coherence, then, is both unrealistic and unattractive when imposed on the corpus juris of a large, diverse, federal republic like the United States. Courts should abandon the quest for coherence in statutory interpretation. And 12 A note on terminology-as is probably, by now, apparent, terms to describe congressional override of other legal norms abound. While "repeal" is quite consistently used to refer only to legislative overrides of previous legislation, the Court-and, I hasten to add, scholars-have traditionally used "preempt" and "displace" interchangeably, with profligate abandon. Quite recently, the practice of reserving "preempt" for the federal override of state law and "displace" for the congressional override of federal common law has begun to gel. I enthusiastically follow this practice, in the cause of terminological clarity, and use "repeal," "preempt," and "displace" to refer to the three distinct types of override just indicated. When referring to the phenomenon of override generally, I join the ranks of the profligate: "override," "supersede," "abrogate," and "trump" are used interchangeably throughout.
13 JOHN RAWLS, POLITICAL LIBERALISM 36 (1993).
rejection of the coherence ideal shifts the burden to those who would defend the Court's current supersession doctrine to put forward some persuasive justification not sounding in coherence. Absent such a justification, the divergence should be abandoned, and the two estranged types of supersessionrepeal and displacement-should be governed by the doctrinal standard currently governing preemption. The Article unfolds in five Parts. Part I unpacks the idea of coherence and fleshes out the coherence and fidelity models of supersession. Part II examines preemption. It briefly recounts how early preemption doctrine exhibited the desire for coherence, but argues that, as currently articulated, the doctrine does a reasonably good job of discerning and carrying out congressional intent. Part III turns to repeal, examining the ways in which it diverges from preemption and the role that coherence has played in this divergence. Part IV undertakes similar analysis of displacement. Part V turns to the theoretical case against the coherence model. An eclectic set of powerful theoretical considerations suggests that coherence is both inconsistent with fidelity and insufficiently attractive to justify a departure from fidelity. Accordingly, unless some other justification is forthcoming, all three types of congressional supersession should be governed by the set of doctrinal rules that govern preemption.
I. COHERENCE AND FIDELITY: TWO MODELS OF SUPERSESSION
The three Parts that follow this one will examine the Court's supersession doctrine in an effort to show that the divergence between the Court's three supersession standards is payable in large part to the tension between two models of how supersession should be determined: the coherence model and the fidelity model. But before diving into the cases, it will be helpful to have a clearer understanding of the two approaches I suggest we will find there. I begin by clarifying the precise conception of coherence relevant to this area of legal theory before describing both the model of supersession it inspires and its competitor, the fidelity model.
A. Understanding Coherence
One frequently encounters assertions that the law is coherent, or should be. Often these come in the repetition of familiar phrases, like "the law is a seamless web" 14 that should "speak with one voice." 15 While all recognize that the law as it is falls short of the ideal, the ideal itself is attractive to many. But what precisely is coherence in this sense? 14 See, e.g., Fourth Amendment-Consent Search Doctrine-Co-occupant Refusal to ConsentLeading Cases, 120 HARV. L. REV. 125, 173 (2006) . The phrase's origins go back to F.W. Maitland, A Prologue to a History of English Law, 14 L.Q. REV. 13, 13 (1898) ("Such is the unity of all history that any one who endeavours to tell a piece of it must feel that his first sentence tears a seamless web."). 15 See, e.g., DWORKIN, supra note 8, at 165; HART & SACKS, supra note 1, at 159.
One thing that coherence is not bears emphasis at the outset: coherence is not equivalent to logical consistency. 16 The ideal of a corpus juris that is free from logical inconsistencies is not merely attractive; some close-as-possible approximation of the ideal is demanded by the conceptual structure of law itself. This can be seen in two basic steps: first, much of the law is concerned with providing reasons for action. 17 And second, a logically inconsistent set of legal commands is incapable of guiding human action. It is no surprise, then, that Lon Fuller lists avoiding contradictions of this type as part of "the morality that makes law possible." 18 The word "coherence" is indeed sometimes used in something like this way, to import nothing more than intelligibility. But in the theoretically interesting sense, the ideal of coherence entails something more robust. But what more, precisely?
To get at this something more, it is helpful to distinguish two types of coherence. The first is epistemic coherence. 19 With this type of coherence, the claim is that the coherence of our system of beliefs is part (or all) of what justifies those beliefs. 20 With epistemic coherence, the "something more" than logical consistency is closely related to ideals of holism, 21 theoretical simplicity, 22 and mutual support. 23 Epistemic coherence has not figured prominently in legal theory, 24 so I mention it only to set it aside.
In legal theory, the type of coherence that is normally bandied about is normative coherence. 25 way: the basic unit of justification is the corpus juris as a whole. 27 Unpacking the further content of normative coherence, however, proves complex. First, we need to distinguish between means and ends. The law rarely sets forth naked ends: "Be just," or "conform all your actions to the rule that leads to the highest aggregate level of utility." Instead, the law in the main sets forth rules designed to guide behavior. 28 These rules, if justified, are justified as means to some valued end. This alone is enough to get us part of what normative coherence means: insofar as a set of legal rules is understood as a means of advancing a particular value, the set of rules as a whole should advance that value effectively and harmoniously, without working at crosspurposes. If tort law, for example, were understood as single-mindedly pursuing the end of economic efficiency, it would be incoherent in this sense for a jurisdiction to define its tort causes of action in terms that most effectively encourage efficient behavior but then adopt a bungled set of remedies that ultimately encourage inefficiency.
One understanding of coherence would stop here. It would deem the entire body of legal rules coherent only if the rules all worked together effectively and harmoniously to advance one master-value. 29 This would be to define normative coherence in such a way that it entails value monism, or the meta-ethical position that everything of value in the human experience is ultimately reducible to a single master-value ("utility" would seem to be a popular candidate). Some normative coherence theories in law are indeed monistic in this way; 30 but, on reflection, requiring value monism as a definitional matter is far too restrictive, since it risks excluding the most prominent coherence-based legal theory of the twentieth century: Dworkin's theory of Law as Integrity. 31 The trajectory of Dworkin's thought arcs toward value monism, and his penultimate book reveals that he did indeed come to accept this position. 32 But certain crucial passages in Law's Empire suggest that Dworkin, at this 27 See id. at 245 ("Law as integrity, then, requires a judge to test his interpretation of any part of the great network of political structures and decisions of his community by asking whether it could form part of a coherent theory justifying the network as a whole."); Rolf Sartorius, The Justification of the Judicial Decision, 78 ETHICS 171, 178 (1968) ("Any particular decision will . . . be justified in terms of its coherence with the system which at any given time achieves a maximum of correspondence in this sense to the total set of relevant existing judicial obligations."). stage, recognized that the human experience is comprised of irreducibly plural values, and that these values at times compete with one another. 33 We might conclude that the apparent value pluralism of Law's Empire is inconsistent with coherence, properly understood; or we might, instead, revise our conception of coherence to accommodate it. On this thinner but more plausible understanding of coherence, a set of legal rules is coherent either if they all function harmoniously as means to a single end or if they harmoniously answer to a set of irreducible but consistently ranked ends. 34 This understanding of coherence helps illuminate assertions that the law should "speak with one voice" 35 or that judges should "make sense rather than nonsense out of the corpus juris." 36 If, say, a legal system's rules of contract law are best understood as advancing the value of economic efficiency at great expense to the value of equality in the distribution of material resources, but its system of tort rules can only be understood as embodying the opposite ranking, the corpus juris as a whole fails to "make sense" by schizophrenically speaking with multiple voices at once. If the national legislature passes a statute placing industries operating in the western half of the country under expensive regulations in furtherance of environmental values, but then goes on to pass legislation allowing industries in the eastern half of the country to pollute without limit, there seems no way to make the second statute "compatible with the surrounding body of law into which the provision must be integrated," 37 even if the two statutes are not logically inconsistent.
Coherence, so defined, seems a particularly attractive ideal for judges when we imagine the common law as their natural habitat; here, the "law as a seamless web" metaphor limps the least. But the coherence ideal has influenced the interpretation of positive law, as well. In particular, the ideal 33 DWORKIN, supra note 8, at 176-78 (describing integrity as "an independent ideal" which "can conflict with . . . other ideals"); id. at 271-75 (acknowledging the possibility that "different ideologies produced different parts of the law" resulting in "fundamental contradictions of principle"); id. at 441-44 n.20 (suggesting that "any decent response to the world's complexity" will involve the construction of multiple principles which, though "not contradictory," are "competitive"). Commentators during this period widely understood Dworkin as embracing pluralism. E.g., RAZ, supra note 19, at 320-22; Kress, supra note 16, at 653, 660.
34 See DWORKIN, supra note 8, at 184 ("Integrity is flouted . . . whenever a community enacts and enforces different laws each of which is coherent in itself, but which cannot be defended together as expressing a coherent ranking of different principles of justice or fairness or procedural due process." (emphasis added)); S.L. HURLEY, NATURAL REASONS 260-70 (1989); RAZ, supra note 19, at 290 (discussing the possibility of ranking). I leave open whether the ranking need be cardinal (allowing for measurable increments of difference between the ranked values; as 70 degrees is ranked warmer than 60 degrees by precisely 10 degrees of difference) or merely ordinal (naked, lexical ranking; as one film is given the Oscar for best picture and the other nominees are not, with no specification that the winner was "n points better" than the losers proved powerfully appealing to the judges who crafted our supersession doctrine. The following Section discusses the particulars of this model of supersession.
B. The Coherence Model
The norm-conflicts that give rise to the problem of supersession provide a great deal of grist for coherence's mill. A doctrine of supersession is necessary precisely because of the existence of bodies of law enacted by separate, hierarchically ranked authorities; but the very existence of these diverse bodies of law poses a stark threat to the coherence ideal, since the authorities who have promulgated them may act without any overall consistency of basic purpose. Understanding how courts might cope with this threat to coherence helps us to see why it is plausible that both the repeal and displacement frameworks are based on the coherence model despite the fact that they have diverged in opposite directions.
Conceptually, we can imagine at least three possible judicial strategies for defending coherence against the threat posed by separate authorities. First we might demand that judges assume that the two authorities are acting coherently, when interpreting their final, collective product. When the facts inconveniently get in the way of this assumption, this first approach would leave it to judges to catch as catch can, nudging the corpus juris toward coherence, law-by-law, to the extent that the limits of plausible interpretation allow. As we will see, this "benevolent fiction" strategy is an only slightly stylized version of the approach courts have taken for centuries in discerning one legislature's implied repeal of an earlier, jarring statute. 38 Second, judges might attempt to preserve coherence through the use of sharp domain restrictions. Acknowledging that incoherence would inevitably result if more than one authority governed the same policy domain, this strategy would endeavor to ensure that such convergence never took place. This "separate spheres" strategy, or something like it, is the paradigm that influenced generations of judges attempting to erect a regime of "dual federalism" to govern federal-state relations. 39 Finally, judges might allow that there exists some policy space where both authorities act concurrently but insist that where the superior authority has acted on some part of a well-defined subset of this space, the inferior one is automatically precluded from acting within the entire subset. This third, "automatic supersession" strategy has also been influential. Preemption doctrine pursued the strategy for a short time upon the failure of the second, separate spheres strategy, 40 and it is this third strategy that has come to govern displacement of federal common law. 41 38 Though the pursuit of coherence has led the doctrine governing repeal and displacement in remarkably divergent directions, this divergence, I shall argue, is best understood as the result of the Court's tinkering with these different strategies. Before digging into the details of this argument, however, we should turn our attention to the other supersession model on offer: fidelity.
C. The Fidelity Model
The fidelity model begins by noticing what type of question supersession is: a question of statutory interpretation. This is clearest in cases of express supersession: where Congress says, "State (or common-law, or previous legislative) rule 'x' is hereby superseded," what Congress says goes. Moreover the courts' task is clearly one of statutory interpretation. 42 Similarly, where Congress, in express terms, communicates its intent to preserve a preexisting rule, the courts' role is merely the ordinary one of carrying out Congress's statutory instructions. But the water is muddier when Congress, infuriatingly, has remained entirely silent about the question.
Consider two approaches our jurisprudence might have taken to these silences, but ultimately did not. First, the Court might have held that Congress can only exercise its admitted authority to supersede inconsistent rules if it says so expressly. Silence means nothing. Second, courts might have read Congress's silence as an unfettered grant of discretion to courts to supersede inconsistent rules as they deem necessary. Silence means anything goes. Rather than reading Congress's silence in either of these ways, the Court has opted to interpret congressional silence according to the rules and practices of ordinary statutory interpretation. 43 This points the way toward the fidelity model, for it is widely, though not universally, believed that the proper judicial role in matters of statutory interpretation is that of Congress's faithful agent. To be sure, debate has long raged over the methodology by which Congress's will is most faithfully carried out. 44 But most parties to the debate share much the same conception of institutional role: Congress is the principal, courts the agents, and within constitutional bounds, the function of the courts is generally limited to carrying out the instructions of the principal. 45 42 Viewing the judicial standards governing preemption, repeal, and displacement through the lens of fidelity rather than coherence reveals a different model of their interrelationship. All three doctrines seek to answer the same question-did Congress intend to supersede a prior legal rule-so they should seek to answer it in the same way-by faithfully interpreting congressional intent as expressed by text in context. Although it is not the purpose of this Article to wade into the battle over the correct methodology of statutory interpretation, the main contenders in the statutory interpretation wars should be able to unite around at least two relevant principles. First, Congress's silence can be meaningful. Just as in ordinary conversation we frequently communicate a great deal more than we explicitly say, 46 47 Second, faithfully discerning congressional intent requires attentiveness to the particularity of what Congress has decided, as expressed by text in context. In Part V, I will adjudicate the dispute between the fidelity and coherence models by relying on an eclectic but robust set of theoretical insights-insights that have become central to the three dominant methodologies of statutory interpretation: intentionalism, textualism, and purposivism. 48 These insights indicate that Congress does not adopt whole schemes of coherent basic purpose in the abstract. Instead, it achieves specific, negotiated compromises between groups of our fellow citizens who have very different ideas of how best to collectively govern ourselves. True fidelity to congressional will entails discerning and applying these particular compromises, even if awkward or incoherent.
policy-determining agency of the society, subject only to the limitations of the constitution under which it exercises its powers . . . ."); ABNER J. MIKVA & ERIC LANE, AN INTRODUCTION TO STATUTORY INTERPRETATION AND THE LEGISLATIVE PROCESS 4 (1997) ("All judicial approaches to statutory interpretation are framed by the constitutional truism that the judicial will must bend to the legislative command."); LAWRENCE M. SOLAN, THE LANGUAGE OF STATUTES 51 (2010) ("Once a statute is enacted, the common-law court's authority is curtailed, and its obligation is to effect the decision that the legislative body has made."). Commitment to the faithful agent theory is not universal. 49 And regardless of whether fidelity or its competitors has the better of the argument, even those holding up the fidelity end would likely concede that the Court's duty of fidelity to Congress is not entirely exclusive; in at least two important areas, our practice does seem to allow for judicial disregard of congressional will in favor of non-fidelity-based reasons. 50 The power of judicial review entails that courts will decline to faithfully enforce statutes that contravene their own sense of the limits placed by the Constitution on Congress's power. And the doctrine of stare decisis contemplates that, occasionally, a court should follow a previously settled interpretation of a statute even if that interpretation no longer accords with the court's best understanding of Congress's will.
But those faithful to the faithful agent theory might point out that even in these two areas, the tug of fidelity has been sufficiently strong that courts have worked to conceptualize both apparent departures as actually consistent with fidelity. Since Hamilton, the dominant defense of judicial review has argued that the Constitution reflects limits placed on congressional power by a higher principal: We the People. 51 And while some of the considerations associated with stare decisis, such as stability and predictability, do seem to be non-fidelity-based, courts often justify adherence to statutory precedents in fidelity-based terms, based on the idea that a judicial change of course would 49 See, e.g., WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION (1994) (articulating a "critical pragmatist" theory of statutory interpretation); T. Alexander Aleinikoff, Updating Statutory Interpretation, 87 MICH. L. REV. 20, 21 (1988) (defending a "nautical" model of statutory interpretation as "an on-going process (a voyage) in which both the shipbuilder and subsequent navigators play a role" (internal quotation marks omitted)).
50 When discussing the interpretation and application of statutes, I will refer to reasons in favor of or against adopting a particular rule of decision within the statute's domain as "fidelity-based" reasons to the extent that those reasons are grounded in faithfully discerning and carrying out the best interpretation of what the text means, according to whatever suitable theory of interpretation the interpreter adopts. I refer to a reason in favor of or against a rule of decision as "non-fidelity-based" just in case that reason is grounded in considerations that are understood as coming from outside the text at issue. One standard example of a non-fidelity-based reason would be adjudicative efficiency.
51 See THE FEDERALIST NO. 78, at 499 (Alexander Hamilton) (Modern Library ed. 2000) ("Nor does [judicial review] by any means suppose a superiority of the judicial to the legislative power. It only supposes that the power of the people is superior to both . . . ."). While judicial review is arguably consistent with the faithful agent theory, it nonetheless constitutes a non-fidelity-based reason for interpreting a statute in a particular way, on my definition, see supra note 50, since it is not grounded in fidelity to the statute. In what follows, I will elide these complexities and generally speak as though fidelity-based reasons are the only reasons consistent with the faithful agent theory.
invade the legislative function, 52 or on notions of implied congressional consent. 53 Moreover, those who would reject the faithful agent theory also seem to owe an important concession. While fidelity-based reasons may not be the only legitimate reasons for interpreting a statute one way or another, they are presumptively legitimate in a way that non-fidelity-based reasons are not. 54 The faithful agent theory is sufficiently entrenched in our constitutional structure and practice that adopting a particular interpretation of a statute because it accords best with congressional will requires no special justification; interpretation grounded in non-fidelity-based reasons does. It may well be that such justification is available, that important values-such as stability, 55 protecting deeply entrenched legal principles, 56 or keeping the positive law in line with modern sensibilities 57 -justify judicial creativity unconstrained by congressional will, or even contrary to it. The question as between the fidelity and coherence models of supersession, then, is twofold: first, whether coherence is actually consistent with fidelity; if not, second, whether coherence is sufficiently valuable to justify a departure from fidelity. In Part V, I will argue that coherence loses on both scores. But first, I must begin to redeem my assertion, repeated often in what has come so far, that the tension between these two models is actually responsible for the current, muddled state of modern supersession doctrine. The following three Parts take up that task. 52 See Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 409, 424 (1986) ("If there is to be an overruling of the Keogh rule, it must come from Congress, rather than from this Court.").
53 See Johnson v. Transp. Agency, 480 U.S. 616, 629 n.7 (1987) ("Congress has not amended the statute to reject our construction, nor have any such amendments even been proposed, and we therefore may assume that our interpretation was correct.").
54 ESKRIDGE, supra note 49, at 14 ("Intentionalism is in some respects a natural way to view statutory interpretation in a representative democracy."); Aleinikoff, supra note 49, at 56 ("Despite the established nonoriginalist elements in common law and constitutional adjudication, something rubs us the wrong way about [updating] models of statutory interpretation."). 57 See Aleinikoff, supra note 49, at 58 ("Law is a tool for arranging today's social relations and expressing today's social values; and we fully expect our laws, no matter when enacted, to speak to us today.").
II. PREEMPTION

A. The Development of Preemption
The Constitution's Supremacy Clause provides that:
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof . . . shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the constitution or Laws of any State to the Contrary notwithstanding. 58 The Supremacy Clause uncontroversially-at least to most modern ears-gives Congress the power to trump or "preempt" state law, when acting within its constitutionally prescribed sphere. 59 But while the Constitution clearly provides for the supremacy of national law, it does little to clarify how precisely this skeletal relationship between federal and state authority should be fleshed out. Eventually, I will argue, the Court arrived at an approach largely consistent with the fidelity model, but the road to this destination was far from smooth. And while a variety of considerations influenced this area of law's development, it is important not to ignore the role of the coherence ideal.
Recall the three strategies we noted in Section I.B for defending coherence from the threat posed by the existence of multiple sovereigns with potentially overlapping authority. First, the Court could adopt the "benevolent fiction" that Congress and the states actually do work coherently together and attempt to nudge the state and federal bodies of law toward this ideal when those bodies fall short of coherence in practice. 60 Second, the Court might try to cordon the state and federal governments into "separate spheres," to prevent any incoherent intermingling of the two. 61 Third, the Court could pursue the "automatic supersession" strategy by withdrawing all state authority over a field of law as soon as Congress enters that field. 62 As a method of structuring federal-state relations, the first strategy never got off the ground. 63 But the second "separate spheres" strategy was cer- Since there are no cases considering and affirmatively rejecting this approach, we can only guess as to why the approach did not take hold. It seems likely that at least two considerations played a role. First, the earliest decisions structuring the federal-state relationship were made during the Marshall Court, when the experience of unrestrained, divergent state legislation under the Articles of Confederation was a recent memory and would hardly have sparked hope for salvaging coherence out of state-federal interaction. See Brown v. Maryland, 25 U.S. (12 Wheat.) 419, 445-46 (1827) ("The oppressed and degraded state of commerce previous to the adoption of the constitution can scarcely be forgotten."). Second, as Professor Nelson has persuasively argued, the language of the Supremacy Clause bears a striking resemblance to what was known, at the time, as a "non tainly attractive to the Marshall Court; 64 indeed, "dual federalism"-the conceptual paradigm that grew to govern the judiciary's understanding of the federal-state structure during the nineteenth century-is centrally about drawing such lines. 65 And one of the chief motivations behind this attempt to build a structure of dual federalism was undeniably the quest for coherence. 66 In case after case, early judges struggled to determine whether the constitutional scheme of federal-state relations could be structured against a baseline of exclusivity, with the zone of concurrent power narrowly confined. 67 The "battle royal" over the exclusivity of federal authority played out over the commerce power. 68 The exclusivity vel non of the commerce power remained up in the air until 1852, when Cooley v. Board of Wardens 69 held that federal and state power over commerce was concurrent, except over those subjects "in their nature national" that "admit only of one uniform system, or plan of regulation." 70 Cooley thus marked the end of the Court's flirtation with the second approach to preserving coherence in the face of federalism; the attempt to strictly divide state and federal power into separate spheres 66 The role of coherence in this early attempt to preserve the exclusivity of federal and state power is nicely illustrated by the infamous case Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842). In concluding that Congress's power over fugitive slaves was exclusive, Justice Story reasoned that the subject should be "controlled by one and the same will, and act uniformly by the same system of regulations throughout the Union." Id. at 623. Were power over fugitive slaves concurrent, regulation of the subject "would have no unity of purpose, or uniformity of operation." Id. at 623-24. While Prigg's pursuit of coherence is hardly the greatest of its sins, it is instructive because it reveals the importance of the coherence ideal to the Court's early attempts to articulate clear lines between the federal and state spheres of authority. 75 In a series of cases over the next few years, 76 the Court consolidated this doctrine of "latent exclusivity," 77 effectively opting for the third approach to resolving the tension between coherence and federalism: automatic preemption of any state regulation touching a topic on which Congress has already acted. 78 Latent exclusivity's flame burned brightly, but it was short-lived. Between 1912 and 1933, the Court struck down state law after state law on the basis that they "cover[ed] the same field" as congressional legislation, and "that which is not supreme must yield to that which is." 79 77 See Gardbaum, supra note 64, at 801-02 (describing the doctrine of "latent exclusivity").
78 The centrality of coherence to the latent exclusivity approach to preemption is nicely illustrated by the holding in New York Central Railroad Company v. Winfield, 244 U.S. 147 (1917) , that a state no-fault compensation scheme for workplace-related injuries was preempted by the Federal Employers' Liability Act, which provided a cause of action to interstate railroad employees injured on the job, but only if their injury was the result of negligence. Id. at 149-50. The Court reasoned that "[o]nly by disturbing the uniformity which the act is designed to secure and by departing from the principle which it is intended to enforce can the several States require such carriers to compensate their employees for injuries in interstate commerce occurring without negligence. 82 Key to the modern approach articulated in Rice is an emphasis on Congress's intent to preempt, in which intent is to be inferred from its silence by applying a series of rules of thumb that direct attention to the comprehensiveness of the federal law, the nature of the subject matter, and the degree of conflict. 83 Whether the modern framework is successful in its attempt to accurately capture Congress's intent is the question to which we now turn.
B. The Structure of Preemption: Faithfully Interpreting Congress's Silence
The basic framework of modern preemption doctrine has changed little since Rice. In the absence of an express preemption clause, the Court will infer preemption in two broad categories of cases: "field preemption," where "federal law so thoroughly occupies a legislative field 'as to make reasonable the inference that Congress left no room for the States to supplement it,' " 84 and "conflict preemption," where state law "actually conflicts with federal law." 85 The "conflict preemption" category is itself divided into two subcategories: "impossibility preemption" where " 'compliance with both federal and state regulations is a physical impossibility,' " 86 and "obstacle preemption" where "state law 'stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.' " 87 Finally, the Court occasionally rounds out its preemption analysis with a "presumption against preemption," based on the premise that " 'the historic police powers of the States [are] not to be superseded by [a] Federal Act unless that was the clear and manifest purpose of Congress.' " 88 Because implied preemption is a matter of interpreting what Congress has not said, the adequacy of the modern framework depends on the appropriate principles for interpreting silence. In ordinary conversation, we communicate information through our silences all the time. For example, imagine that my daughter asks me "can I have a cookie and a glass of milk?" To which I reply, "you may have a glass of milk." Though my response is entirely silent on the topic of cookies, if my daughter goes on to help herself to both the milk and the cookie, I would certainly take her to have done something that I impliedly forbade. Or, to give a classic example, imagine that X has written a letter of recommendation on behalf of one of her students, Y, for admission into a graduate program. The letter reads: "Y's attendance in my class was punctual, and his handwriting is exemplary." Would not X's silence with respect to any further, more relevant qualifications be taken to imply their absence, so far as X knows? 89 As modern language theory has shown, our everyday use of language allows us to communicate content through silence because speakers and listeners (or writers and readers) understand that, under ordinary circumstances, conversational partners follow certain cooperative principles that help them to economize on the information they explicitly convey. 90 Scholars in the field of pragmatics, the branch of linguistics which studies the impact of context on meaning, 91 have taught us a great deal about these principles over the last forty or fifty years. 92 Without getting too far into the weeds, 93 let me introduce one principle that is widely accepted: under ordinary conditions, we assume that speakers' contributions to a conversation are 89 For the source from which these sources were adapted, see PAUL GRICE, STUDIES IN THE WAY OF WORDS 22, 33 (1989) . 90 See id. at 26-31 (arguing that conversations are "characteristically . . . cooperative efforts; and each participant recognizes in them . . . a common purpose or set of purposes" and accordingly attempts to make each contribution to the conversation "such as is required, at the stage at which it occurs, by the accepted purpose or direction of the talk exchange"); STEPHEN C. LEVINSON, PRESUMPTIVE MEANINGS 27-35 (2000) (accounting for implicature as a mechanism that makes communication more efficient).
91 For overviews of the field, see GEOFFREY N. LEECH, PRINCIPLES OF PRAGMATICS (1983); STEPHEN C. LEVINSON, PRAGMATICS (1983); GEORGE YULE, PRAGMATICS (1996) .
92 Grice, whose Logic and Conversation is the foundational work in the study of "conversational implicature," as this type of inference is known, articulated four such principles or "maxims": (1) The maxim of Quantity, which enjoins a speaker to "make [her] contribution as informative as is required" but no more so; (2) The maxim of Quality, which provides that a speaker should "not say what [ NEGATION 192-203 (1989) . Though both groups of scholars diverge from his original four maxims in important respects, Grice's work remains foundational.
93 For a discussion of the topic of conversational implicature and its relevance for legal theory that is somewhat more technical and that canvasses the philosophical and linguistic as informative as the purpose of the conversation requires. 94 When a speaker appears to have violated this "informativeness principle" 95 on the level of what he has explicitly said, 96 we see if we can infer information from the speaker's silence that would make up (or account for) the information deficit. 97 So, to return to my opening examples, the explicit content of both my response to my daughter ("you may have milk") and X's recommendation ("Y is punctual and an elegant penman") fail the test of relevant informativeness, since the context called for something more (a response about the cookie, in the first case, and information more pertinent to Y's abilities as a student, in the second). Rather than make the unhappy assumption that the speaker is simply being uncooperative, an average listener will try to preserve the assumption that the speaker is following the informativeness principle by casting about for an alternative explanation. In both cases, the listener is likely to infer that the speaker declined to give an answer that would have been more completely informative (". . . and you can have the cookie, too," or "Y, moreover, is also an incredibly bright, promising student") because the speaker was unwilling to do so.
Interpreting silence, then-at least in ordinary speech-is not a "venture into speculative unrealities;" 98 it is thoroughly commonplace. To be sure, applying Grice's insights to the legislative context is a complex task, and 95 Some scholars have articulated their own "informativeness principles," which are meant to occupy a technical space in the spectrum of conversational implicature. E.g., LEVINSON, supra note 90, at 114. I mean my discussion of the "informativeness principle" to refer, as a sort of nontechnical shorthand, to the larger phenomenon of Gricean implicature, not as a reference to the technical maxims developed in the literature under the same name.
96 Since Grice, pragmatics has relied on a central distinction between "what is said" and "what is implicated." See GRICE, supra note 89, at 24-26. "What is said" is, roughly, determined by the semantic and syntactic conventions that govern the relevant language. Id. at 25. "What is implicated" is not conventionally determined but rather is worked out through an inferential process that reasons from what is said, the context of utterance, and the conversational maxims. effectively trumped the federal rule, and the Constitution itself gives us the default rule for this situation: the "Laws of the United States" apply "any Thing in the Constitution or Laws of any State to the Contrary notwithstanding." 105 While it is certainly possible to think that Congress could effectively reverse the rule of priority if it so desired, the intention to do so is sufficiently peculiar that we would expect a reasonably informative Congress to articulate it explicitly.
Obstacle preemption, the other branch of the Court's "conflict preemption" tree, is also largely consistent with appropriate principles of inference from silence, though the argument here is a bit more complex. One specific, well-known application of the informativeness principle relies on salient "scales of informativeness" to impliedly communicate information. 106 Suppose you ask me how many children I have, and I reply: "I have two children." You will generally take me to have implied that I have two and no more than two children, even though my response is, technically, consistent with having three children or more. 107 You will infer this because, if I do indeed have three children, the most relevantly informative response would have been for me to say so. By responding with a value lower down on the relevant scale (two children, rather than three or four), I imply-by way of the principle of informativeness-that higher values on the scale do not hold.
I have elsewhere argued at length that this type of inference can justify the bulk of the Court's obstacle preemption cases; 108 here, let me sketch two examples. Gade v. National Solid Wastes Management Ass'n 109 dealt with a conflict between an Occupational Safety and Health Administration (OSHA) regulation requiring hazardous waste workers to have received "a minimum of three days actual field experience," 110 and an Illinois requirement that a partially overlapping category of workers must have received the equivalent of 500 days' field experience before state licensure. 111 The Court held that the Illinois requirements were "impliedly pre-empted as in conflict with the full purposes and objectives" of the federal requirement. 112 Gade fits nicely with the principles for interpreting silence that we have been discussing. A requirement of three days' field experience implies that workers need not have more than three days' experience, since if Congress had wanted a higher requirement of, say, 500 days, it would have said so. Its use of the less strin-gent "three days" strongly implies that the more stringent "500 days" is not required, an implication that ran contrary to Illinois's law.
The conclusion that state law is preempted is not as mechanical as this example might seem to suggest, of course. Take Florida Lime & Avocado Growers, Inc. v. Paul, 113 a classic case where the Court declined to find preemption in a way that interestingly contrasts with Gade. 114 In Florida Lime, the purported conflict was between a state law which prohibited the sale of avocados containing less than eight percent oil 115 and federal regulations which certified for sale some avocados that did not meet this requirement. 116 Structurally, this conflict is similar to the one in Gade, but Florida Lime declined to find preemption, and the main consideration cited by the Court is instructive: "[T]he maturity of avocados is a subject matter of the kind this Court has traditionally regarded as properly within the scope of state superintendence." 117 This traditionally local nature of the subject matter blocked any inference that the federal standards were meant to exclude parallel action by the states.
Florida Lime reminds us that the question whether a federal law's particular choices are meant to preempt parallel state choices is, like the interpretation of silence more generally, an irreducibly contextual inquiry that depends on an assortment of circumstantial cues. 118 These cues include the finely calibrated or exhaustive nature of the federal scheme and the legal subject matter on which it touches. 119 And the importance of these contextual factors shows us where to fit the two remaining pieces of the Court's preemption framework. As Florida Lime recognized, consideration of the national or local nature of the subject matter is an important guide to inferring preemptive intent from Congress's silence. The Court accounts for this consideration by applying "the assumption that the historic police powers of the we might have to infer that a federal scheme excludes parallel state action is the exhaustiveness of the scheme; if federal legislation constitutes a comprehensive, detailed, finely balanced treatment of a subject, the broad scope of the federal system might justify the inference that any additional layer of regulation at the state level would impermissibly derange the delicate array of choices made by Congress. The Court's modern preemption framework elevates this consideration of scope into a separate branch of implied preemption that it calls "field-preemption." 121 Note the difference between the modern doctrinal framework-including what the Court calls field preemption-and the coherence-based latentexclusivity approach employed by the Court in the early twentieth century. 122 Under that earlier approach, all preemption was essentially field preemption, and it was automatic, prompted by the Court's desire to preserve as much coherence in the total body of rules as possible. Under the latent exclusivity approach, the federal regulations governing avocado sales in Florida Lime would almost certainly have resulted in preemption. Under the modern approach, the Court takes a potential congressional desire for coherence into account, but in a way that is particularistic, not across the board. While I will argue in Part V that there is cause for significant skepticism about Congress's interest in global coherence, it remains possible that the uniformity and exclusivity of a discrete federal scheme of regulation was itself part of the complex balance struck under the Capitol dome. When the best understanding of text in context indicates that this is so, courts can take Congress's affirmative desire for some measure of coherence into account, in this particularistic, nested way, while remaining within the confines of the fidelity model. Accordingly, the Court's modern preemption jurisprudence is largely consistent with the fidelity model. When certain considerations-that, in the main, track the categories and presumptions the Court applies-are present, we are justified in inferring that Congress's scheme, though it didn't say so in so many words, preempts parallel regulation by the states.
III. REPEAL
Just as the Constitution makes federal legislation superior to the states, it is well established that Congress has plenary authority to supersede legislation passed by a previous Congress: leges posteriores priores contrarias abrogant. 123 Although repeal is conceptually similar to preemption in this 121 See Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 98 (1992) (noting that courts will find "field pre-emption" if "the scheme of federal regulation is so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it . . . ." (quoting Rice, 331 U.S. at 230) (internal quotation marks omitted)). respect, a look at the Court's implied repeal doctrine shows that the two standards are in fact importantly different. A typical formulation of the modern doctrine is as follows:
It is, of course, a cardinal principle of statutory construction that repeals by implication are not favored. There are, however, two well-settled categories of repeals by implication-(1) where provisions in the two acts are in irreconcilable conflict, the later act to the extent of the conflict constitutes an implied repeal of the earlier one; and (2) if the later act covers the whole subject of the earlier one and is clearly intended as a substitute, it will operate similarly as a repeal of the earlier act. But, in either case, the intention of the legislature to repeal must be clear and manifest. 124 It is easy to spot four initial similarities with preemption doctrine. First, both modern preemption and repeal are matters of discerning "the intention of the legislature." 125 Second, the Court's "irreconcilable conflict" category of implied repeal bears a striking kinship to the "impossibility" branch of its conflict preemption doctrine. 126 Next, the Court's second category of implied repeal calls to mind the category of field preemption. 127 And fourth, in both preemption and repeal cases, the Court purportedly applies a presumption disfavoring supersession.
But this final similarity brings us to the first of two important differences. While the Court often cites the "presumption against preemption" as a sort of rhetorical flourish, a look at the Court's preemption outcomes gives a different picture. A series of empirical studies stretching back over the last two decades indicate that the Burger, Rehnquist, and Roberts Courts have found preemption in roughly half of the cases to raise the issue. 128 And an imporSee, e.g., United States v. Winstar Corp., 518 U.S. 839, 872 (1996) (plurality opinion) (citing Blackstone for the "centuries-old concept that one legislature may not bind the legislative authority of its successors," though conceding that the principle is in some tension with "the theory that legislative power may be limited"); Manigault v. Springs, 199 U.S. 473, 487 (1905) ("As this is not a constitutional provision, but a general law enacted by the legislature, it may be repealed, amended [,] or disregarded by the legislature which enacted it."); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (declaring that an act of the legislature is "alterable when the legislature shall please to alter it"). 124 132 In the area of repeal, then, the presumption "seems to have evolved into a virtual rule against implied repeals." 133 Moreover, the evident difference in strength between the presumptions in these two areas is reinforced by a second, doctrinal difference: repeal doctrine has no equivalent to obstacle preemption. Above, I argued that this category plays an important role in guiding inference of preemptive intent from congressional silence. 134 But repeal doctrine lacks any mechanism for detecting this type of implied intent to repeal. 135 The Court's repeal doctrine, then, is considerably more robust than its preemption doctrine, screening out a dramatically higher percentage of claims that a provision has been superseded. And a look at the development of the doctrine indicates that the most prominent defense of the bias against implied repeals is grounded in considerations of coherence. The first recorded articulation of the presumption is found in Sir Edward Coke's report of Dr. Foster's Case, 136 decided in 1614. In discussing the best way to reconcile two statutory provisions, Coke supported a presumption against implied repeal by insisting that "Acts of Parliaments are established with . . . gravity, wisdom and universal consent of the whole realm, for the advancement of the commonwealth." 137 Accordingly, they ought to be read as harmoniously as possible and be "maintained and supported with a benign and favourable construction." 138 The coherence-based justification for the presumption against implied repeal remained prominent throughout the centuries 139 and is still the predominant justification advanced today. In their recent treatise on statutory interpretation, Justice Scalia and Professor Garner urge that later enactments should often be interpreted to "change the meaning that would otherwise be given to an earlier provision that is ambiguous," rather than effect a repeal of the prior provision, since "a law is to be construed as a whole." 140 Along the same lines, Professor David Shapiro grounds the canon against implied repeals in "the importance of reading a new statute against the legal landscape," thereby "recognizing the value of minimal disruption of existing arrangements." 141 And Professor Amanda Tyler, in an influential article, celebrates the presumption because of its potential to "aid the courts in building a coherent statutory web" by equipping "the judiciary with the tools required to fit a statute into 'the general fabric of the law. ' " 142 But perhaps the difference between the Court's preemption and repeal doctrine, and the grounding of the latter in the coherence ideal, is best illustrated by looking at two exemplary cases. The Court was thus faced with a conflict between an earlier, restrictive venue provision governing this type of party, and a later, expansive venue provision governing this type of case. It seems reasonably clear that this conflict is sufficiently direct to result in supersession under an approach equivalent to the Court's modern preemption doctrine-if not as a case of "physical impossibility," than certainly as a case of "obstacle" repeal. In Radzanower, however, the Court invoked the "cardinal principle" disfavoring implied repeals 147 and found that "it is possible for the statutes to coexist." 148 It found the conflict insufficient "to indicate 'that Congress consciously abandoned its [prior] policy,' " 149 and held the earlier, narrower venue provision valid and controlling. 150 As the Court noted, "when two statutes are capable of co-existence, it is the duty of the courts . . . to regard each as effective." 151 As a second example, consider the deeply fractured decision in Branch v. Smith. 152 In that case, the Court struggled to come to terms with the interaction between two federal laws governing redistricting procedures. Due to the 2000 census, Mississippi lost one of its congressional seats, necessitating redistricting. 153 The Mississippi legislature, however, failed to pass a new districting plan, and, after several tangled legal machinations in state and federal court, it fell to the United States District Court for the Southern District of Mississippi to design a temporary redistricting plan to govern the 2002 congressional elections. 154 In doing so, however, the court faced seemingly contrary commands from two provisions of federal law. The older provision, 2 U.S.C. § 2a(c), provides that, when a state's congressional delegation is decreased in size, the entire delegation "shall be elected from the State at large," but only "[u]ntil a State is redistricted in the manner provided by the law thereof." 155 However, the more recent provision, 2 U.S.C. § 2c, provides in seemingly categorical terms that [i] n each State entitled . . . to more than one Representative . . . there shall be established by law a number of districts equal to the number of Representatives to which such State is so entitled, and Representatives shall be elected only from districts so established, no district to elect more than one Representative. 156 Section 2a(c), in other words, apparently required that Mississippi's congressional delegation be elected at large in 2002, at least unless the state had been "redistricted in the manner provided by the law thereof," 157 while § 2c seemed to categorically bar any at-large election from taking place.
The district court opted to follow the dictates of § 2c, promulgating a redistricting plan that included single-member districts. 158 On appeal, the Supreme Court affirmed by a vote of 7-2, though no single rationale for affirmance garnered a majority. Writing for a plurality of four Justices, Justice Scalia acknowledged the force of the argument that the two provisions were in such irreconcilable conflict that the latter should be read as repealing the former. 159 However, he found the strength of the presumption against implied repeal too strong to resist and opted instead to cast about for a way of "harmonizing" the two provisions. 160 His solution was to read the phrase "[u]ntil [the] State is redistricted," which marks the end of § 2a(c)'s interim requirement of at-large elections, as applying to judicial, no less than legislative, redistricting. 161 On this reading, § 2a(c)'s requirement of at-large elections subsides once a redistricting plan-either legislatively or judicially crafted-is in place, and both the legislature and the courts are bound by § 2c's mandate of single-member districts when they are doing the crafting. While hardly the most natural interpretation, Justice Scalia found the awkward fit justified by "the most rudimentary rule of statutory construction . . . that courts do not interpret statutes in isolation, but in the context of the corpus juris of which they are a part." 162 Branch is again instructive because it seems hard not to believe that, had § 2a(c)'s requirement been found in a provision of Mississippi law, the Court would have concluded that § 2c preempts it, likely under the onerous and rarely-met impossibility standard. Interpreted honestly, § 2a(c) requires that anyone authoritatively determining how a state's congressional delegation "shall be elected" be governed by its requirement of at-large elections. Similarly, § 2c sweepingly requires that single-member districts "shall be established." The candid conclusion seems to be that the district court faced two contradictory legal commands-order an at-large election, but do not do that-and was physically incapable of complying with both. Under the Court's current preemption jurisprudence, a state version of § 2a(c) would almost certainly have to give way. 163 And accordingly, this situation, shorn of any "mystic overtones" 164 about the law "speak[ing] with one voice," 165 calls for implied repeal as well under any fidelity-grounded understanding of the doctrine.
IV. DISPLACEMENT
As with preemption and repeal, the authority of Congress to override judge-made federal common law is well established, 166 at least insofar as the judicially crafted norms are not constitutionally grounded. 167 While the "general common law" of Swift v. Tyson 168 fame was an assumed part of our 163 It is revealing that Justice Stevens's concurrence, which was the only opinion to openly find implied repeal, also articulated an understanding of repeal doctrine much closer to preemption doctrine than it actually is. legal system from the get-go, 169 the existence of a truly "federal" common law-authoritative because traceable to the sovereignty of the United States and superior over state law under the Supremacy Clause-sparked debate from the beginning 170 and was rejected, with respect to the common law of crimes, quite early on. 171 And once the general common law was dispatched by Erie Railroad Co. v. Tompkins, 172 the tension between the patches of truly "federal" common law that survived and our constitutional structure was even more obvious. 173 Recognizing these structural concerns, the Court has emphasized that the proper instances for exercise of federal common-law power are "few and restricted." 174 Moreover, this tension would become truly intolerable were Congress deprived of the ability "to set matters right" should the courts "go too far off the desired beam." 175 Accordingly, the . Nonetheless, the sum of Congress's enumerated powers may be less extensive than the Court's jurisdiction over interstate disputes, entailing that some judgemade rules of decision would be beyond ordinary congressional control.
Court has "always recognized that federal common law is 'subject to the paramount authority of Congress.' " 176 Once again, it is important to note the structural similarity between displacement of federal common law, on the one hand, and preemption and repeal, on the other. In all three areas of supersession, we can now see, the structural authority relationship is the same: Congress has broad authority, within constitutional bounds, to supersede preexisting legal norms. And once again, it is also important to note that the standard that has come to govern displacement is different from the other two areas of supersession.
Courts will find that Congress has displaced preexisting federal common law whenever a federal statute " 'speak[s] directly' to the question addressed by the common law." 177 This standard is indeterminate, depending on how the phrase "speaks directly" is cashed out. 178 In some cases, the Court haseral common law, 184 the test's similarity to latent-exclusivity preemption suggests that the coherence ideal is also at work. Indeed, a look at two illustrative cases reveals that the standards are alike not only in demanding much less than modern preemption before finding supersession, but also in grounding this relaxed standard on coherence concerns. In the area of federal common law, in other words, Courts have settled on the third strategy described in Part I: attempting to preserve coherence in a domain of concurrent power by assuming that any intervention by Congress in the domain automatically excludes all attempts by the subordinate authority (here, federal courts) to take parallel, even complementary, action. 185 In 2011, the Supreme Court made headlines by reversing the Second Circuit's effort to propel federal courts into the business of regulating greenhouse gas emissions through the common law of nuisance. 186 In American Electric Power Co. v. Connecticut, the Court held that Congress had taken the issue in hand by passing the Clean Air Act (CAA), leaving no room for a regime of judge-made public nuisance law regulating the same issue. 187 The Court thus closed off a method of regulating interstate pollution that dated back to 1906 188 and that advocates of increased environmental regulation had increasingly come to embrace. 189 In determining that the CAA displaced the federal common law of nuisance governing air pollution, the Court focused on the CAA's delegation of authority over air pollution to the Environmental Protection Agency (EPA). 190 The EPA had yet to issue regulations governing greenhouse gas emissions, and Connecticut relied on that fact to argue against displacement. 191 Indeed, if the Court took an approach to displacement similar to its modern preemption jurisprudence, it is hard to see how, in the absence of any specific legislative or administrative treatment of the issue, the conflict would be direct enough to justify supersession. But the Court insisted that "the relevant question for purposes of displacement is 'whether the field has been occupied, not whether it has been occupied in a particular manner.' " 192 Indeed, the "critical point is that Congress delegated to EPA the decision whether and how to regulate carbon-dioxide emissions," and this "delegation is what displaces federal common law." 193 By entrusting the "complex balancing" involved in determining "[t]he appropriate amount of regulation in any particular greenhouse gas-producing sector" through "informed assessment of competing interests" to an "expert agency," 194 Congress had simply left no room for the judicial branch to jigger with the finely balanced congressional scheme by creating "a parallel track" 195 and "issuing ad hoc, case-by-case injunctions." 196 American Electric Power's reasoning is suggestive of the close kinship between the Court's "speaks directly" test for displacement and the latent exclusivity form of preemption it flirted with during the early twentieth century. With both standards, supersession is nearly automatic, triggered at the lightest congressional touch. And both standards are based on a desire for coherence. A case from admiralty law, perhaps the hoariest enclave of federal common law, further illustrates the point.
The law governing wrongful death actions for the estates of those who die at sea is a baroquely intricate tapestry that interweaves strands of both statutory and common law. In general, the individuals who might die at sea fall into two categories: true seamen, who are "member[s] of a ship's company," 197 and others-predominantly longshoreman-who, though not part of any ship's crew, work at sea. The law regarding true seamen is what concerns us here. Several different sources give seamen a wrongful death action in a variety of circumstances. First, the Death on the High Seas Act (DOHSA) 198 provides a wrongful death action to any person whose death is caused by an action occurring on the "high seas," defined as "beyond a marine league from the shore of any State," 199 in two circumstances: death caused by negligence 200 and death caused by the "unseaworthiness" of the vessel 201 -a strict-liability-like duty owed by shipowners to true seamen and longshoremen alike. 202 For seamen who instead die within the territorial waters of a state, the Jones Act provides a wrongful death action, but only if the death was a result of the defendant's negligence. 203 This statutory patchwork thus fails to provide any death action sounding in unseaworthiness for a seaman whose death occurs within a state's territorial waters. In Miles v. Apex Marine Corp., the Court filled this gap by creating, as a matter of federal common law, a wrongful death action for true seamen who die within territorial waters as a result of the vessel's unseaworthiness. 204 But in Miles, the Court also faced the question of what remedy would be appropriate for this judgemade cause of action, and it is this part of the holding that is most interesting for our purposes. 205 For actions under the Jones Act and DOHSA, the only available remedy is pecuniary damages-the traditional remedy in death actions at the time those statutes were passed. 206 Many more recent wrongful death actions granted by state law, however, allow recovery of nonpecuniary damages, 207 and the Court in Miles had to decide whether its common-law death action for unseaworthiness should adopt this modern, more liberal remedy. 208 Based on coherence-grounded concerns that should by now sound familiar, the Court declined to do so. "We no longer live in an era when seamen and their loved ones must look primarily to the courts as a source of substantive legal protection," Justice O'Connor wrote for the Court, and "an admiralty court must be vigilant not to overstep the well-considered boundaries imposed by federal legislation." 209 Though the Jones Act only "applies when a seaman has been killed as a result of negligence," the Court nevertheless felt that "[i]t would be inconsistent with our place in the constitutional scheme were we to sanction more expansive remedies in a judicially created cause of action in which liability is without fault than Congress has allowed in cases of death resulting from negligence." 210 Like American Electric Power, Miles is instructive for two reasons. First, it is unlikely that the Court would have found supersession had it used an approach parallel to its modern preemption framework. The unseaworthiness-based death action at issue in that case was entirely a creature of federal common law, and it is hard to see how providing more generous damages for this action either directly conflicts or poses an obstacle to Congress's decision to limit the remedy for DOHSA and Jones Act actions to pecuniary damages. Second, Miles demonstrates the centrality of coherence-based concerns to the Court's displacement doctrine. In stark parallel to the latent exclusivity preemption cases from the early twentieth century, the Court in Miles declined to intrude on the "uniform plan of maritime tort law Congress created in DOHSA and the Jones Act." 211 Perhaps the only difference is that the Court traded a military metaphor for a nautical one. The "latent exclusivity" cases found automatic preemption where Congress "has occupied the field." In Miles, the Court noted: "We sail in occupied waters." 212
V. COHERENCE AND FIDELITY IN STATUTORY INTERPRETATION
In Part I, I described two models that might govern the question of supersession: the coherence model and the fidelity model. The balance of the Article, up until now, has worked to establish two things: first, that the Court's preemption, repeal, and displacement doctrines are importantly different from one another, and second, that this divergence is largely traceable to the tension between these two models. In this final Part, I adjudicate the dispute between coherence and fidelity; I ultimately declare fidelity the winner.
In Part I's discussion of the fidelity model, 213 I came to the following conclusion, important enough to bear repetition here. While the claim that fidelity-based reasons are the exclusively legitimate reasons for interpreting a statute one way rather than another is a strong claim which I do not mean to make, the faithful agent theory does seem to have one important advantage over alternative theories of the judicial role. The legitimacy of fidelity-based interpretation is deeply rooted enough to be safely assumed; the legitimacy of non-fidelity-based interpretation must be argued for. In light of this presumptive validity of fidelity-based interpretation, the question whether coherence is a sufficient justification for the divergence of repeal and displacement from the (fidelity-based) preemption framework is best answered in two steps.
First, it may be that we can reasonably understand the judicial commitment to coherence as consistent with-perhaps even the best way of further-ing-fidelity, as Dworkin, for one, argued with great feeling. 214 We can imagine two arguments along these lines: a direct argument and an indirect argument. Most directly, if all congressionally enacted law were in fact coherent, courts would accurately track congressional will by interpreting the law as coherent. 215 Alternatively, and indirectly, even if the body of congressionally enacted law is not in fact coherent, we might think that Congress possesses a second-order desire for coherence.
Finally, if we cannot understand coherence and fidelity as consistent, we must face a more nakedly normative question: is coherence sufficiently attractive to justify non-fidelity-based interpretation? I consider each of these arguments in turn.
A. Coherence as Fidelity
The Direct Argument
Whatever the attractiveness of normative coherence in the abstract, several diverse strands of modern legal theory unite in indicating that we should not expect the output of our political branches to be coherent. Congress has the right to be incoherent, and we should expect the right to be frequently exercised. Moreover, while at least one of the reasons we should expect legislative incoherence has, like the word itself, a negative connotation, other reasons are traceable to the deliberate choices embedded in our constitutional structure, choices which themselves further important and attractive values.
All of the reasons to doubt that the legislature's total output will be coherent are ultimately bottomed on what John Rawls called "the fact of reasonable pluralism," that a diversity of "conflicting and irreconcilable," yet still "reasonable comprehensive religious, philosophical, and moral doctrines . . . is a permanent feature of the public culture of democracy." 216 This fundamental disagreement over correct value choices is part of what Jeremy Waldron calls the circumstances of politics: "[W]e find ourselves living and acting alongside those with whom we do not share a view about justice, rights or political morality." 217 Nevertheless, citizens also frequently desire to "act together in some common concern even though they disagree among themselves what exactly is to be done." 218 In our constitutional system, the most prominent way of resolving such disagreement is to elect representatives who 214 then assemble and choose an authoritative course of action by majority vote. 219 The body of legislation deserves our respect because of "its emergence, under specified procedures, as a 'unum' out of a plurality of ideas, concerns, and proposals." 220 But a closer look at this process by which our legislation is crafted provides cause for skepticism about the coherence ideal.
The most discouraging form of skepticism finds voice in Arrovian social choice theory. According to Kenneth Arrow's impossibility theorem, any method of collective choice that meets certain plausible constraints 221 will be unable to guarantee a transitive collective ranking of preferences. 222 A simple example helps to illustrate: imagine that three legislators, A, B, and C, are tasked with choosing between three options, x, y, and z, by majority vote.
A prefers x to y to z, B prefers y to z to x, and C prefers z to x to y. The legislature first votes x against y, and x prevails by a 2-1 vote. Next, they vote the victor, x, against z; z defeats x 2-1. But if the legislature then decides to resurrect y and see how it fares against z, y beats z 2-1. So while the body as a whole prefers z to x and x to y, it also prefers y to z. The collective ranking of preferences is intransitive.
The implications of this intransitivity for the coherence ideal are fatal. Normative coherence demands that the body of legal rules to which it applies function harmoniously to advance a single, consistent ranking of values. 223 The ranking, to be a ranking, must be transitive. 224 Arrow's theorem shows that a legislature is perpetually at risk of failing to meet this constraint. In our simplified example above, the legislature's choice between x, y, and z will be determined by the agenda: whoever dictates the order in which the votes occur and the point at which voting stops in fact dictates the legislature's choice. 225 This means that a series of legislative choices between x, y, and z made by the same legislators, but following different procedural pathways, will result in different, inconsistent rankings of the three values. Where these conditions hold, coherence is conceptually impossible. Do the conditions contemplated by Arrow's theorem hold often? There is some debate, here, prompted by the fact that we simply do not see legislatures exhibiting this type of irrationality all that frequently. 226 One condition necessary for Arrow's theorem to apply-the existence of different legislators holding divergent, inconsistent value rankings-we can be confident holds, given the circumstances of politics. 227 But another conditionthat the legislators' rankings line up in the particular array exhibited by our simplified example-may hold less frequently. 228 And the opaque, reticular legislative structures which legislation must navigate might work fairly well at inducing equilibrium. 229 So while Arrow's theorem should certainly put us on our guard for pockets of incoherence, perhaps there is no reason to expect the widespread irrationality and chaos that Arrovian social choice theory at first might lead us to fear.
Arrow's impossibility theorem poses such a stark challenge to the coherence ideal because it suggests that even where legislators holding different fundamental value rankings are deeply committed to collective action in pursuit of whatever values are selected by majority vote, the conceptual nature of collective choice makes impossible any guarantee that the resulting value choices will be coherent. Arrovian social choice theory gives off a disheartening aura, or at least a certain " 'eat your spinach' quality." 230 If the widespread occurrence of Arrovian cycling were our sole reason for concluding that fidelity to the legislature is inconsistent with the coherence ideal, this might do no more than incline us to re-think fidelity. 231 But even where the conditions contemplated by Arrow's theorem do not hold, and transitive collective choices are accordingly possible, there are far more benign reasons for concluding that the legislative output will not exhibit coherence.
To see why, return to the fact of pluralism: our society is composed of many diverse citizens and groups with divergent rankings of basic values. If the representative system is doing its job, this implies that the legislature, too, will be comprised of members with differing and inconsistent value rankings. Even where Arrovian disequilibrium does not hold and these inconsistent preferences are arrayed in such a way as to permit a stable, all-or-nothing majority vote on a controversial proposal, the only possible or sensible way to proceed will probably not be in this winner-take-all fashion. Instead, one of the most important contributions of positive political theory-a line of political science scholarship concerned with the strategic interaction of political institutions and actors-is to remind us that the proponents of legislation will very often have to make considerable concessions to the other side in order 227 to assemble a coalition sufficiently strong to pass the legislation. 232 These concessions may simply take the form of a diminution in the strength of the proposed legislation (lighter restrictions on the emission of pollutants than the ardent environmentalists would prefer, say). In that case, the final compromise bill may retain a significant degree of coherence. However, compromise often takes alternative forms far more threatening to the coherence ideal.
In order to attract sufficient legislators into the coalition or to get the proposal through certain veto-gates, the proponents of the legislation might have to include provisions that are quite jarring. 233 For example, Dean Rodriguez and Professor Weingast, in their insightful account of the Civil Rights Act of 1964, chronicle how the necessity of gaining the support of northern congressional Republicans led proponents of the civil rights legislation to include amendments that, inter alia, exempted de facto school segregation in the North from the scope of the bill, exempted union seniority systems, and exempted employers of seasonal agricultural workers. 234 Similarly, ardent supporters of legislation might have to fold unrelated goodies for influential special interest groups into the final package to attract sufficient support 235 (the famed " 'Cornhusker Kickback' " proposed during the debate over the Affordable Care Act leaps to mind). 236 And the inclusion of exceptions or kickbacks is likely to render even (perhaps especially) the most ambi-tious and public-regarding legislation ultimately incoherent, in the sense discussed above, in manifold ways. 237 An alternative way of achieving compromise in the face of dissensus is through the use of what Cass Sunstein has called "incompletely theorized agreements." 238 Since "[l]egal institutions are composed of many people" who must choose a collective course of action in the face of "sharp and often intractable disagreements on basic principle," 239 -because, in other words, of the circumstances of politics and the fact of reasonable pluralism 240 those institutions will frequently reach agreements that are "incompletely theorized" in one of three senses. First, parties to an agreement may accept some general principle but differ on its application in concrete cases. 241 Second, groups may agree on a "mid-level principle" but differ on both the "general theory that accounts for it" and the "outcomes in particular cases." 242 And third, the parties may agree on "particular outcomes," but reach no agreement on higher-level principles or theories. 243 Sunstein's incompletely theorized agreements are tightly related to a strategy that legislative observers identified long ago: choosing to employ vague terminology or "essentially contested concepts" 244 to reach a bargain at a situated, particular level of generality while avoiding the need to form a comprehensive agreement that runs all the way up to a definitive ranking of basic values and all the way down to a specification of all particular outcomes. 245 To faithfully understand a series of legislative compromises that may well reflect under-determinate or incompletely theorized agreements we must attend to the particularity of the agreements that were reached, without attempting to superimpose on the set of agreements a coherent, collective ranking of values that simply did not exist. 246 Moreover, our discussion of all of these ways in which legislative compromise undercuts the coherence ideal has been operating on the simplifying assumption that the relevant legal rules were all passed by a single, static legislature. But, of course, the corpus juris as a whole is not the product of a single legislature. The work product of any single group of lawmakers makes up only a tiny percentage of the body of legal rules as a whole. The bulk of this larger body was passed by political actors who long ago "folded up [their] papers and joined [their] friends at the country club or in the cemetery." 247 The body of federal law is composed largely of sediment. How realistic is it to expect to find harmony of basic purpose among the legal rules crafted by this temporally diverse group of lawmakers? 248 Finally, while the discussion so far has assumed that the only obstacle to global normative coherence is the existence of divergent rankings of basic values, an even more fundamental challenge to the coherence ideal questions the intelligibility of ranking basic values to begin with. Recent scholarship in meta-ethics has raised the possibility that our most basic values may be not only irreducibly plural, but incommensurable as well. Two values are incommensurable if neither is "better than the other" and they are not of equal value. 249 Many of the choices we make in life involve ranking two different options against each other or calculating which option is best overall. But with incommensurable values, the concepts of ranking and calculating do not seem to intelligibly apply. What sense is there in trying "to sum together the size of this page, the number six, and the mass of this book," 250 or endeavoring to determine "whether a particular line is longer than a particular rock is heavy." 251 The incommensurability thesis holds that the same failure of ranking and calculation applies to the most basic human values, such as friendship, beauty, and truth. 252 If the thesis is true, the coherence ideal fails on an even deeper level, because it mistakes the most fundamental nature of our moral experience. The coherence ideal requires the existence of one master value or one consistent ranking of irreducibly plural values. 253 But if the incommensurability thesis holds, this consistent ranking is conceptually impossible. Indeed, looked at in the aggregate, a series of choices between incommensurable values will almost certainly be intransitive. 254 Accordingly, the incommensurability thesis, if true, is deeply inconsistent with the coherence ideal. Imposing coherence on the total set of our particular choices of one legal rule over another-which is to say, imposing a single, consistent ranking on our basic values-does great violence to the richness and diversity of our moral experience. 255 For all of these reasons, the direct argument for coherence fails.
The Indirect Argument
We have seen that a commitment to coherence is not grounded in fidelity to congressional will in the sense of accurately tracking a normative coherence that the body of legal rules actually exhibits. But while reasons grounded in the circumstances of politics might prevent Congress from enacting a coherent body of law, it is still possible that Congress holds and acts on a second-order desire that the corpus juris be as coherent as possible. If Congress indeed possesses such a desire for coherence, this might underwrite an indirect-but still fidelity-based-argument in favor of coherence, along the lines that Congress's silence on the question of how far its enacted rules are meant to supersede existing legal rules ought to be interpreted consistently with its second-order desire for coherence.
One way of cashing out this argument relies on considerations of knowledge. We might expect, this line goes, to find a more resolute desire by Congress for coherence in the body of positive federal law than any similar taste for coherence in the combined federal-and-fifty-state corpus juris, explaining at least the divergence between preemption and repeal doctrine. One might suspect this disparity for three reasons having to do with Congress's knowledge. First, when Congress enacts new law we might expect it to have federal law more intimately in view than state law for the simple reason that there is only one body of federal law, as opposed to fifty separate bodies of state law. Second, we might hope that Congress would have sharper knowledge of federal statutory law because Congress-as an institution-is, after all, responsible for creating the body of federal statutes. Finally, the universe of laws that might be impliedly repealed is temporally closed: only those valid laws enacted prior to the current one are possible targets of repeal. But preemption is temporally symmetric: state laws enacted after a federal law can be preempted just as surely as state laws that predate that federal provision, and there is no way Congress can know the content of these future state laws. So there are a variety of reasons to suspect that Congress knows a great deal more about the details of federal law than state law, and if Congress knows the content of existing federal laws when it enacts new law, this tack concludes, we might appropriately conclude from its failure to affirmatively supersede them that it desires that they remain on the books-neatly explaining both the strong presumption against implied repeals and the much weaker showing required to establish preemption. 256 Whether Congress possesses more intricate knowledge of federal than state law is largely an empirical question, 257 but the reasons just given for suspecting that this is the case strike me as certainly plausible. But this likely disparity in Congress's knowledge is not itself sufficient to redeem the coherence ideal as a justification for current supersession doctrine. Recall thatsince we are here trying to interpret coherence as consistent with fidelity-the question is whether Congress's silence on the question of repeal is best interpreted, in light of its presumed knowledge of preexisting federal law, as a decision not to repeal any provision of that law. But the fact that Congress knows of the existence of some prior, potentially clashing provision of law, but does not express a desire to supersede it, does not tell us that Congress in fact meant to save it. After all, if Congress was aware of this earlier provision and meant to save it, why didn't it affirmatively express that desire? 258 What the argument needs, in other words, is some reason to think Congress was operating against one baseline rather than the other. A second-order desire by Congress for coherence would supply the missing premise. But this just shows that the success of the argument hangs on showing that Congress in fact desires coherence in this way; the argument from disparate knowledge of federal and state law turns out to be makeweight.
What, then, about this suggested second-order desire for coherence? We should not attribute such a desire to Congress, I think, for reasons related to those already canvassed. Legislators surely understand the giveand-take nature of politics: that progress comes through compromise and that today's loyal opposition might well be tomorrow's governing coalition.
256 I am grateful to both Caleb Nelson and Nick Rosenkranz for helping me to feel the force of this argument. 257 Except for the third, temporal point; this is a conceptual, not empirical, reason for thinking Congress's knowledge is asymmetric in this way. 258 As it frequently does with respect to state law, for example, by including a "savings clause." But, as we saw above, by pursuing the unitary ranking of values thought to be embodied in the prevailing thrust of a piece of legislation at the expense of the competing values held by those who acquiesced in the legislation only after receiving critical concessions, the coherence ideal threatens to undo the very compromises that make legislation possible. It is implausible that senators and representatives, after fighting out the awkward details of a compromise piece of legislation, would consciously embrace an ideal that threatens to undue all past compromises of this nature (as well as the similar compromises hammered out by other, subordinate legislatures; and as well as this very set of compromises, in light of future, yet to be envisioned enactments). The coherence ideal, moreover, is wildly unpredictable: who knows what corner of the law will have to be revised to enhance global coherence; and who can guess when today's compromises will be undone by some future, seemingly unrelated enactment? 259 Moreover, it is worth bearing in mind that the costs of a coherencebased approach are not just marginal. 260 At issue is not just a power by courts to read the breathtaking generalities in Congress's statutes as implicit delegations of law-elaborating authority and to exercise that authority in a way that pursues coherence. Nothing in this Article denies that courts have significant creative authority to flesh out the blurrier contours of congressional legislation and that they can appropriately pursue coherence when doing so. What is at issue here, instead, is a power to rely on a purported congressional taste for coherence as a reason to forsake what would otherwise be the best reading of congressional intent. In Radzanower, for example, this view would use Congress's purported desire for coherence to read Congress's failure to specify in the Securities Exchange Act that it meant to supersede the earlier, narrow venue provision to conclude that it meant to preserve that earlier law, despite the fact that the earlier provision quite clearly frustrated the operation of the Securities Act. It simply does not seem plausible that Congress would find attractive an ideal that threatened to frustrate its specific value choices in this way. Accordingly, the indirect argument for coherence falls for much the same reasons as the direct argument. Both arguments in favor of the coherence ideal fail to take account of the particularity of our legal settlements. One of the most important insights of modern legal theory-an insight that, I have argued, emerges from several distinct strands of thought, including social choice theory, positive political theory, and meta-ethics-is that our legislatures do not adopt policies in the abstract. Instead, they reach particular, situated, negotiated settlements; and the lines these settlements draw are frequently awkward, complex, and highly incoherent. Above, these consider- ations indicated that the corpus juris is unlikely to be globally coherent; below, I will draw on the same considerations to urge that the coherence ideal is normatively unattractive. These considerations also suggest that Congress is unlikely to possess a second-order desire for coherence, once its destabilizing implications are appreciated.
B. Coherence Against Fidelity
Coherence, then, is ultimately irreconcilable with fidelity. Before we can nail the coffin shut, however, we must face one last argument. In Part I, I noted that courts do occasionally adopt interpretations that are openly grounded in non-fidelity-based reasons. Rather than laying out a case against all such non-fidelity-based interpretations, I settled, there, for a weaker claim: fidelity-based reasons are favored in a way that non-fidelity-based reasons are not, for an interpretation grounded in fidelity is presumptively legitimate, while an interpretation grounded in non-fidelity-based reasons requires special justification. We have seen in the previous Section that coherence is indeed a non-fidelity-based reason. The last question we must face is whether it is a sufficiently attractive one to justify a limited departure from fidelity.
This final question is an important one, and the considerations already discussed in this Part serve to sharpen it. If the legislative process is as messy as I have suggested, that might seem to underscore the wisdom of relying on judges to tidy up the corpus juris by imposing coherence on the back end. 261 Drawing this conclusion from the role of compromise in the legislative process, however, fails to appreciate the value of such compromises and the importance of protecting them. The coherence ideal profoundly fails to describe our legal system for reasons that, potential Arrovian cycling aside, are traceable to some of the most attractive features of that system. The existence of divergent value systems competing for prominence in the legislature is a result of our desire to act together in the face of reasonable disagreement. We do so by adopting discrete compromises that allow us to proceed partially without agreeing wholly. While some compromises are covenants with death or agreements with hell, 262 the phenomenon of compromise, more generally and mundanely, is deeply valuable for the same reasons that acting together is valuable. Indeed, one of the most important ways our constitutional design ensures domestic tranquility, promotes the general welfare, given a ripple effect on surrounding common-law rules that neither side bargained to disturb, the limitations in statutory scope that moderates may have received as the price of their support suddenly become much less valuable, making them less likely to return to the bargaining table. The coherence ideal, then, not only disrespects past compromises; it gums up the wheels of our political system by making future compromises less likely. 267 
CONCLUSION
Coherence is a value of undeniable merit in many contexts. It is important to our judgments of aesthetic merit in literature and of explanatory success in science; it is central as well to our vision of the appropriate judicial role in the interpretation and growth of the common law. But this Article has argued that it is an inappropriate ideal in the context of modern statutory interpretation. Pursuit of coherence cannot be understood as consistent with the courts' presumptive role, when interpreting statutes, as Congress's faithful agents, and it is insufficiently valuable to justify a departure from fidelity. The citizens of a modern pluralistic society like ours face the challenge of acting together in the face of deep disagreement over basic value choices; they surmount this challenge by adopting a series of specific compromises, compromises which are incoherent precisely because they are compromises. By unraveling these compromises in the name of coherence, judges fail to pay the respect they owe to their fellow citizens for finding a way to act together when separated by so much; and in so doing, judges make successful social action less likely downstream by signaling to future parties at the negotiating table that their compromises may not be honored. Because it in this way fails to appreciate the central importance of compromise to modern legislation, coherence should be rejected as an ideal in statutory interpretation.
I have focused on spinning out one implication of the failure of the coherence ideal. Preemption of state law, repeal of prior legislation, and displacement of federal common law all govern circumstances in which a higher source of law might be understood to have superseded an inferior one; but while modern preemption doctrine fits rather well with the Court's role as Congress's faithful agent, pursuit of coherence has motivated the Court to articulate standards for repeal and displacement that depart from the preemption paradigm. Given the failure of coherence, unless some justification other than coherence is forthcoming, the standards governing displacement and repeal should be realigned according to the fidelity model, along the lines of our current preemption doctrine.
The rejection of coherence as an appropriate value in statutory interpretation promises to reveal other important implications. I note two such implications, here, though I cannot explore them in any depth. First, Justice Scalia has been the strongest modern proponent of the idea that, in interpreting statutory language, courts have a duty to "construe [an ambiguous term] to contain that permissible meaning which fits most logically and comfortably into the body of both previously and subsequently enacted law." 268 This modern incarnation of the classic in pari materiâ canon 269 is clearly based on the coherence ideal, and would seem to founder for the same reason as the Court's muddled supersession doctrine unless it is justified by other sufficient reasons. Second, the inconsistency of coherence with fidelity severely undermines an old but famous and surprisingly resilient idea: Dean Pound's suggestion that courts should "receive [a statute] fully into the body of the law to be reasoned from by analogy the same as any other rule of law." 270 Though I cannot pursue the point to its conclusion here, this approach to statutory interpretation would also seem to pay too little attention to the particularity of the compromises forged by Congress.
In an ideal world, perhaps-or at least one vision of an ideal world-we would all agree on the one true ranking of basic values, and, having seen the "common good" face to face, we might sensibly expect our total set of legal rules to harmoniously advance that common good. But that world is not our world. We perceive the common good darkly, as through a glass, and we disagree with one another over its true shape. Our legislatures proceed in the face of this disagreement only by hammering out particular compromises, one at a time, and true fidelity to congressional will means taking Congress as we find it.
